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TESTIMONY OF
THE DEPARTMENT OF THE ATTORNEY GENERAL
TWENTY-SIXTH LEGISLATURE, 2011

ON THE FOLLOWING MEASURE:
I-LB. NO. 1378, PROPOSED H.D. 1, RELATING TO THE STATE OF
HAWAII ENDOWMENT.

BEFORE THE:
HOUSE COMMITTEE ON FINN~CE i.AIE iES1~MON1
DATE: Friday, February 25, 2011 TIME: 6:00 p.m.

LOCATION: State Capitol, Room 308

TESTIFIER(S): David M. Louie, Attorney General, or
Randall S. Nishiyama, Deputy Attorney General

Chair Oshiro and Members of the Committee:

The Department of the Attorney General provides the

following comments regarding 11.3. No. 1378, H.D. 1 (Proposed),

Relating to the State of Hawaii Endowment Fund (“5011 Endowment

Fund” or “Fund”).

This bill amends section 40-88, Hawaii Revised Statutes, to

establish the SOH Endowment Fund directly by statute and add to

the permissible use of the moneys in the fund. The SOH

Endowment Fund consists of $2,000,000 contributed by the State

(see Conf. Comm. Rep. No. 104, Haw. H.J. 1000-1001 (1995)), and

a $4,000,000 appropriation authorized by Act 97, Session Laws of

Hawaii (SLH) 2006, as amended by Act 156, SLH 2007.

The purpose of the 5011 Endowment Fund is to support the

production of music by an Oahu-based symphony orchestra as

determined by the State Foundation on Culture and the Arts

(“SFCA”). This bill broadens the purpose of the SOH Endowment

Fund to permit moneys from the Fund to be used for the education

of children in school in preparation for the production of music

with instruction by a performer from an Oahu-based symphony

orchestra, including any Oahu-based youth symphony orchestra.
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Also, this bill amends Act 97, SLH 2006, to add corresponding

wording regarding the purpose the $4,000,000 appropriation made

to the SOH Endowment Fund.

Implementation of this bill may face administrative and

constitutional challenges.

The $2,000,000 Amount

The deletion of the reference to the fund created by the

trust agreement, dated December 5, 1986, indicates the intent is

to create a new statutorily established fund. If, however, such

a fund is established, separate from the trust agreement, it is

unclear how the money from the trust agreemenh fund is being

transferred to the statutorily established fund.

If the intent, however, is to work with the existing trust

fund, then the bill should be dlarified to continue the trust

agreement fund. Then the proposed amendments to section 40-88

will be applicable to the $2,000,000 amount in the Fund on the

effective date of this bill, as long as the underlying trust

agreement is consistent with the proposed amendments because

that amount is not encumbered by statutory or contractual

restrictions.

The $4,000,000 Amount

However, as for the $4,000,000 amount in the SOH Endowment

Fund, we believe that the proposed amendments to section 40-88

cannot be effecttve until after the Symphony Foundation has

raised the full $4,000,000, which, at the latest, must be

February.28, 2013, which is the expiration of the contract

(“Agreement’) between the State (acting through the Department

of Accounting and General Services and the SFCA) and the
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Honolulu Symphony Foundation, Inc. (“Symphony Foundation”)

(attached). The $4,000,000 appropriation to the SOH Endowment

Fund was authorized by Act 97, SLH 2006, as amended by Act 156,

SU-I 2007, and was deposited into the SOR Endowment Fund pursuant

to the Agreement.

Under the Agreement, the Symphony Foundation pledged that

it will pay or cause to be paid by February 28, 2013, at the

latest, $4,000,000 to the SOIl Endowment Fund, and to be in

compliance with section 40-88. The Agreement represents an

approved match needed for the $4,000,000 appropriation from the

State to be deposited into the SOH Endowment Fund. Any portion

of the $4,000,000 in the SOIl Endowment Fund which is not matched

by February 28, 2013, at the latest, will revert to the general

fund at that time pursuant to section 40-88(a)(3). However, we

note that on February 28, 2013, if the Symphony Foundation were

to simply obtain pledges amounting to $4,000,000, then the

$4,000,000 appropriation would be retained by the SON Endowment

Fund.

We note that the Symphony Foundation, which manages the SOH

Endowment Fund, is a separate organization from the Honolulu

Symphony Society, which filed for liquidation under a chapter 7

bankruptcy.

We believe that the amendments to section 40-88 in section

2 of the bill, as applied and implemented to the $4,000,000

amount in the SON Endowment Fund, if enacted, could be

challenged as violating violate Section 10 of Article I of the

Constitution of the United States which provides in part: “No

State shall . . pass any . . . Law impairing the Obligation of

Contracts.”

In 2008 when the Agreement was executed, section 40-88

provided that moneys in the SOH Endowment Fund could only be
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used for the production of music by an Oahu-based symphony

orchestra as determined by the SFCA. The additional uses of the

5CR Endowment Fund were not a part of section 40-88 when the

Symphony Foundation contracted with the State to raise

$4,000,000 in matching funds as provided in the Agreement. The

proposed amendments to section 40-8?, which add additional uses

for the expenditure of moneys from the SCH Endowment Fund, could

represent an impairment of the existing Agreement.

While the Honolulu Symphony Society has filed for

liquidation under a chapter 7 bankruptcy, we understand that

because there are proposals to start a symphony orchestra, which

would fulfill the purpose of the SCH Endowment Fund, the SFCA

has considered the Symphony Foundation to be in compliance with

section 40-88 and not in breach of the Agreement.

Conclusion

As for the $2,000,000 amount in the 8CR Endowment Fund, we

believe that the proposed amendments to section 40-88 in section

2 of the bill will be effective on the date stated in the bill.

Also, we believe that the amendment to Act 97, SLH 2006, in

section 3 of the bill, is ineffective because the appropriation

has already been disbursed.

With respect to the $4,000,000 amount in the 5CR Endowment

Fund, we believe that the amendments to section 40-88 proposed

in section 2 of the bill cannot be effective until after the

Symphony Foundation has raised the full $4,000,000, which, at

the latest, must be February 28, 2013, the expiration date of

the Agreement with the Symphony Foundation. Please note,

however, that any portion of the $4,000,000 that is not matched

by that time will revert to the general fund. However, only a

pledge is needed to meet this requirement.

409250_2.DOC



3

PLEDGE AGREE~gEryJ

KNOW ALL By THESE PRESENTS.

That HONOLULU SYMPHONy FOUNDATION INC., a Hawaii flonprolit
corpoj~,,~ (the “Foundation”) hereby pledges and promises to pay or cause to be paid
to the State of Hawaii endowment fund established under a trust agreeme~~ dated
December 5, 1986 (the “SO[f Endow~~4 Funcfl, the sum of Four Million Dollars
44.000.000) Said sunt shall be payable no later than the date which is the 111th (Sib)

anniversary from the dare that hinds in the amount of Four Million Dollan
($4,000,000) are deposited into the SON Endowment Fund from the general revenues
of the State of Hawaii pursuant to Act 91 of the 2006 Session Laws of Hawaii, as
amended by Act 156 of the 2007 Session Laws of Hawaii (collectively, the “Acts”)

The Foundation acknowledges that it must make or cause to be made the
payment of said Four Million Dollars ($4,000,oty3) in order to satisfy its pledge and
that said payment must be made in full on or before the fifth (5th) aruliversan, .specijje~
above, and the Foundation undcrstan~ that the amounts paid by it to the 50ff
Endowment Fund shall be invested in accordance with the require~~~~5 of Section 40-
88 of the Hawaii Revised Statutes.

The Foundation also understancis and acknowledges that, in reliance on this
pledge, the State of Hawaii will deposit by February 29. 2008, Four Million Dollars
($4.000,odao) into the SOft Endowment Fund, which the State of Hawaii would not do
so but for the Foundation’s pledge as provided herein.

this Agreerne~~ is made pursuang to and in Compliance with the PrOvisions of
(he Acts and Section 40-83 01 the Hawaii Revised Scawtes, and this Agreement is a
legal, valid, and binding obligation of the Foundation A Certificate of Corporate
Resolution authorizing the execution of this Agreeme~~ by the Foundation is attached
hereto as Exhibit “A”.

this instrument may be executed in several counter~ans to addition this
instrugnent may contain more than one counterpart of the signa(u~~ page and this
Instrument may be executed by the aftixing of the signapires of each of the parties to
me of such etiUnterpart signamre pages and the assembly ~r mch signature pages with

(his instrument as one document’ and all of such counterpa,~ signature pages shall be
read as though one, and they shall have the same force and effect as Ihough all o( the
ugners had signed a single 5ignat~~~ page,

Ihe remainder of this page is Inzentic,~apy left blank; he next page is flit 5(~’arure page -
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Signature Page of Honolulu Symphony Foundation. Inc.
to Act 97/Act 156 Pledge Agreement

IN WITNESS WHEREOF, the Foundation has executed this Pledge Agreement
On this_li da)f ol flhIU&144J .2008.

HONOLULU SYMPHONY FOUNDATION, INC.,
a Hawaii nonprofit corporation

E3Yjt(adz. g7. a&,m
Name: Mast P. #ot~ (J
ride: Ck~,y

By________
Name: g4c4f414fr. 9cr,’7
Title: ‘zr4~ts~- L-A44--’-’

1
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Acceptance Page for Honohiju Symphony Founcj~gj0~,, Inc. Pledge Agree~~~

rhe foregoing Pledge Agreeme~~ of the Honoluju Symphony Foundation Inc. is hereby
acknowledged and accepted.

STATE FOUNDATp~N ON CULTURE
AND TIlE ARTS

Dare:

e: ~k~ee4nc’p~

DEPARTMENT OF ACCOUNTING AND
/ GENERAL SERVICES

Tint D~~,’swry e~~rsw,Lz1e~
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STATE OF HAWAII

CITY AND COUNTY OF HONOLULU

On this 7 day of Feb. , 200thefore me personally appeared
~(ark I) Wang , to inc personally known, who, being by me duly sworn

or affirmed, did say that such person executed the foregoing instrument as the &ee act
und deed of such person, and if applicable, in the capacity shown, having been duly
authorized to execute such instrument in such capacity.

[tens Nttta

(Print or Type Name of Notary)

(Signature ofNotary)

Notary Public. State of Hawaii

My Commission Expires: 9fl1 2010

REt~EnrrrA
A~Y-~It. ~IPtT JUDICIAL CIRCUIT

-. ux. Ci

C~iryrW..~cn L~cr≤r~s UlflOIQ
Cam,’,, ~ê.mbcr 32 Z33
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STATE OP HAWAII )

CiTY AND COUNTY OF HONOLULU

On this a_day ~1 Febr’nry 2110$ before me personally appeared
Carolyn A Rerry • to me personajly knowp, who, being by mc dujy Sworn

or afflnr~ed. did say that such person executaj the foregoing instrument as the free act
uiicj deed of such person, and if applicable, lathe capacity shown, having been duly
authorized to execute such instrument in such capacity.

Erell. litta

(Printor Type Name of Notazy)

(Signature ofNotaryj

Notazy Thiblic, State of Hawaii

My Conmij~0~ Expires; 9/1/2010

R~eq~ Nfl~rn
NC’Thw( PUBLiC FlAy Juo,ci~~
S:,z~, of 14:r.wij
Cuffirn;s.~on E’~;j,e3 9W2070
t~~min. ?‘!urnbg, 82633

S
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STATE OF HAWAII
) ss.:

CITY AND COUNTY OF I-IONOLUL.U

On ihisV~~day ot’ t~W’~~”f ~ before me personally appeared
a. 4. 4 t.s.~ .3 to me personally known, who, being by me duly sworn

or atfirmed, did say chat such person executed the roregoing instrument as the free act
and deed of such person, and if applicable, in the capacity shown, having been duly
.unhorized to execute such instrument in such capacity.

P (Z1~rVI~9S-4/O
‘rim or Type Name of Notary)

Notary Public, State of Hawaii

My Commission Expires:



STATE OF [TA WAIL

) 55,:CITY AND COUNTY OF HONOLuLU )

On this ‘P day of~ , before me personaily appeared

to me personally known, who, being by me duly sworn
or aftirnied, did say chat such person execut~c~ the foregoing insu-u1p2111 as the free act
and dcccl of such person, and if appljcab~~ in the capacity shown, having been duly
authorized to execur~ such instruinent in such capacity.

(Print or Type Name of Notary)

-~cW-4j
(Signature of

Notary Public, Stare of Hawaii

My Comjni~on Expires:(kp~4 ‘1, 201/
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